I. INTRODUCTION
This article considers the process by which electoral reform ought to take place, focusing in particular on the democratic and constitutional constraints that bear on electoral reform. It addresses two inter-related issues: first, whether any particular process, such as a referendum, is required as a normative matter to establish the democratic legitimacy of a given reform; and second, whether a constitutional amendment involving provincial consent is required to implement electoral reform.
This article argues, with respect to the first issue, that while no one process is mandated for electoral reform, it is nevertheless important for the process to be and appear to be democratically legitimate. Part I considers a number of possible mechanisms, including a citizens' assembly, a commission, a referendum and an all-party parliamentary committee, and it does so by drawing on provincial and comparative international experience with electoral reform. Part II argues that although no single process is required, the process must be and appear to be democratically legitimate. In order for the process of electoral reform to be democratically legitimate, it must visibly follow the norms of political neutrality, consultation, and deliberation.
Part III turns to the question of whether a constitutional amendment involving provincial consent is required for electoral reform. It argues that prior to the Senate Reference 1 the Supreme Court had recognized in many of its cases that the electoral system is political in nature but nonetheless subject to certain constitutional limits. Part III sets out these constitutional limits (which include voter rights and the principle of provincial representation) and argues that the majority of the current electoral reform proposals would not violate these limits. Given the Court's statements that the choice of electoral model falls within the domain of Parliament, Part III claims that Parliament would be able to change the electoral system without provincial consent under the Court's prior precedents.
Part III then addresses the Senate Reference to determine whether the Court's decision and, in particular, its expansive use of the concept of "constitutional architecture" has changed the legal landscape such that Parliament would now be required to secure provincial consent under the general amending formula in order to usher in electoral change. This article argues that given the salient differences between Senate reform and electoral reform, it would be possible for the Supreme Court to distinguish the Senate Reference and find that its earlier precedents on the electoral system remain valid. The article concludes that electoral reform can likely proceed without a constitutional amendment involving provincial consent, provided that the reform is consistent with certain constitutional requirements.
II. PROCESS OPTIONS FOR ELECTORAL REFORM
Prior to the federal election, the Liberal Party pledged "that 2015 will be the last federal election conducted under the first-past-the-post voting system". 2 There are many alternatives to the current first-past-the-post ("FPTP") electoral system, including, for instance, various kinds of proportional representation ("PR"), mixed voting schemes such as the mixed member proportional ("MMP") system, and preferential ballots.
These systems all have advantages and disadvantages, and any choice among them involves a consideration of various trade-offs. In addition, electoral reform has partisan implications in the sense that different systems can augment or depress a party's chances of electoral success.
Not only are there many kinds of electoral systems, there are also many possible processes of electoral reform. This section examines a number of process options for electoral reform, drawing on provincial, federal, and international experience.
Citizens' Assembly
One process option is the citizens' assembly, previously used in both British Columbia and Ontario. 4 In British Columbia, a citizens' assembly selected the single transferable vote ("STV") system for the province in 2004. 5 The Assembly was composed of 160 randomly selected members, and during its year-long deliberation it held 50 public hearings. 6 In Ontario, an all-party committee studying the electoral system recommended the establishment of a Citizens' Assembly on Electoral Reform. This assembly recommended in 2007 that the province adopt an MMP system. 
Electoral Reform Commission
Another possible mechanism for electoral reform is to establish a commission. In 2004, for instance, the New Brunswick Commission on Legislative Democracy recommended that the province adopt a regional MMP system. 8 A number of independent organizations and bodies have also developed policy proposals for electoral reform. For example, the Law Commission of Canada recommended the adoption of an MMP system at the federal level.
11 The Broadbent Institute recently issued a report recommending proportional representation.
12 Fair Vote Canada promotes the introduction of an element of proportional representation into elections for all levels of government in Canada. 
Referendum
Canada can also usher in electoral reform by holding a referendum. There have been four provincial referendums on electoral reform to date, though none of them have been successful. In British Columbia, a referendum on the proposed STV system was held in 2005. The proposal received 57 per cent support across the province, which fell short of the 60 per cent threshold that was required.
14 A second referendum on the STV system, which was held in 2009, only garnered 39 per cent support among the ballots cast. 15 In Ontario, the proposed MMP system was subject to a referendum held during the 2007 provincial election. The referendum failed with support from only 36.9 per cent of voters. 16 
All-Party Parliamentary Committee
The Liberal government has established an all-party parliamentary committee to propose a new electoral system. While parliamentary committees have been used in the provinces as part of the process of proposed electoral reform, these committees are usually paired with at least one other mechanism, such as a referendum, a citizens' assembly, or a commission. For example, in Ontario, an all-party parliamentary committee recommended that the details of electoral reform be determined by a citizens' assembly, the results of which were put to a referendum. Likewise, in Quebec, a parliamentary committee worked in conjunction with an eight-member citizens' committee. Electoral Reform Initiatives in Canadian Provinces, supra, note 5, at 11.
Comparative Experience
The comparative experience shows that a variety of process options have been used to implement electoral reform. There have only been six major reforms between 1980 and 2010 in established democracies (New Zealand, Japan, France (twice) and Italy (twice)). 25 In addition, Scotland, Wales and Northern Ireland have adopted new electoral systems for their Parliaments.
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In 1993, New Zealand shifted from FPTP to MMP through two referendums. 27 France changed its electoral system to a proportional system through new legislation in 1985. After a change in government in 1986, the previous voting system was restored through legislative action.
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Likewise Japan reformed its electoral system in 1994 through legislative change. 29 Electoral reform was accomplished in Italy in the 1990s through a referendum, 30 and in 2005 through the enactment of new legislation. 31 In Scotland and Wales, the MMP system was brought about through the devolution legislation passed by the U.K. House of Commons.
III. DEMOCRATIC LEGITIMACY AND ELECTORAL REFORM
Given the variety of process options that have been used for electoral reform efforts in Canada and globally, this article argues that no single process is mandated for electoral reform. Although some people argue that a referendum is essential for the legitimacy of electoral reform, 33 the choice of a referendum is not necessarily a neutral one. Based on the 25 Alan Renwick, The Politics of Electoral Reform (Cambridge: Cambridge University Press, 2010), at 5-6, 10. Established democracies are defined as countries that were independent democratic states at the end of the "second wave" of democratization in 1962. Id., at 103. 29 Id., at 179. 30 Id., at 176. 31 Id., at 124. provincial experience with referendums on electoral reform, it is likely that a national referendum on electoral reform would meet a similar fate.
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Instead, the key issue is whether the process that ushers in such reform is and appears to be democratically legitimate. To achieve democratic legitimacy, the process should visibly follow three norms: first, political neutrality (or non-partisanship); second, consultation; and third, deliberation. Electoral reform differs from the passage of ordinary legislation because it sets out the very ground rules by which political power is attained. For this reason, the process of electoral reform must be held to a higher standard of democratic legitimacy.
The passage of the Fair Elections Act 35 under the prior Conservative government provides an instructive example of a process that was illegitimate because it was partisan, hasty, and closed to the views of citizens, experts, Elections Canada, and the opposition parties. 36 The Liberal government is not exempt from process concerns simply because it secured a mandate for electoral reform by winning the 2015 election. There are many reasons why people voted for the Liberal Party, including the simple objective of removing the Conservative Party from power. It is important not to conflate a Liberal win with support for electoral change. Because electoral reform is inevitably tied to political and partisan calculations, it is essential that the chosen process be and appear to be democratically legitimate by satisfying the norms of political neutrality, consultation, and deliberation.
Political Neutrality and Non-Partisanship
The norm of non-partisanship ensures that the process is as neutral as possible, which, in turn, helps to prevent the governing party from entrenching itself by selecting rules that favour it at the expense of the other political parties. 37 This norm is the most difficult to achieve, in large part because the choice of process can have a determinative impact on the kind of substantive reform that is ultimately adopted. The choice of process can be as partisan as the choice of electoral system. Any majority government must guard against the perception of selfserving entrenchment by ensuring that the process is as non-partisan as possible. For example, critics denounced the initial Liberal-dominated composition of the proposed all-party committee on the grounds that the government was "stacking the deck" by planning to have the committee recommend preferential balloting -a system which in the past had been endorsed by Prime Minister Trudeau. 38 A preferential balloting system would have given the Liberals even more seats in the recent election: a gain of 40 seats according to one analysis 39 and a gain of 20 seats according to another analysis. 40 One way to achieve the actuality and appearance of political neutrality is to ensure that the other political parties agree with the proposed reform. In the event that a consensus is impossible, it would be important for the proposed reform to secure the support of political parties that collectively achieved at least a majority, and preferably a super-majority, of the popular vote in the 2015 election. The Liberal government decided to adopt the NDP's proposal that the committee's composition follow the proportion of the popular vote rather than the share of seats in the House. Under the new committee structure, there are five Liberals, three Conservatives, two New Democrats, one member of the Bloc Québécois and Green Party leader Elizabeth May, all of whom have voting rights. 41 The government would need the support of at least either one or two of the opposition parties on the committee in order to propose a change to the electoral system.
The neutrality of the electoral reform process can also be undermined by substantive commitments that skew the process towards any particular outcome. For instance, the government's identification of certain "desired outcomes" could be viewed as skewing the process for or against certain electoral systems. One desired outcome is " [s] Kady O'Malley, "Can this special committee on electoral reform be saved?" Ottawa Citizen (May 16, 2016) online: Ottawa Citizen <http://ottawacitizen.com/news/politics/kady-canthis-special-committee-on-electoral-reform-be-saved-spoiler-alert-maybe-but-maybe-not>. respond to the needs of Canadians". 42 There is a great deal of debate, however, as to whether PR leads to more or less stability as compared to systems such as FPTP. 43 The government also announced five guiding principles for electoral reform, and these too could be interpreted to favour some systems over others. For instance, the third principle, "[s]upport accessibility and inclusiveness for all eligible voters, including by avoiding undue complexity in the voting process", 44 disadvantages the MMP system, which has been described by some as being too complex for voters.
Consultation and Deliberation
The norms of consultation and deliberation ensure that the process has canvassed and considered in detail a wide array of opinions and options. Consultation is connected to the democratic ideal of participation by citizens, 45 while the norm of deliberation requires that a "collective decision should in some sense be justified by public reasons -that is, reasons that are generally convincing to everyone participating in the process of deliberation." 46 According to the government, the parliamentary committee will engage in "meaningful and extensive consultation with Canadians" and will also seek expert testimony on constitutional and legal issues.
47
The parliamentary committee must report its findings and recommendations to the House of Commons by December 1, 2016.
48
However, this self-imposed timeline is unnecessarily hasty, and thereby undermines the norm of deliberation. Given the importance and scale of electoral reform, the deliberative and consultative processes should unfold over a longer time period. Elections Canada also requires time to implement electoral reform, and to have the opportunity to provide commentary on the proposed changes. government to set up an additional process -whether a commission, referendum, or citizens' assembly -that would enhance the actuality and appearance of democratic legitimacy. Legislative committees on electoral reform at the provincial level have often been paired with one or more additional process options, which serve to augment the norms of political neutrality, consultation and deliberation.
IV. IS A CONSTITUTIONAL AMENDMENT REQUIRED? 
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There is a threshold question of whether electoral reform can be undertaken through Parliament's power in section 91 52 to enact ordinary legislation (like the Canada Elections Act 53 ) or whether it amounts to a constitutional amendment that Parliament must undertake through section 44 (like the Fair Representation Act). Although both options involve unilateral action by Parliament, the latter involves a constitutional amendment while the former does not. This article assumes that electoral reform would require a constitutional amendment because most reform proposals would involve a modification of the constitutional text. Certain reforms, such as a change to preferential balloting, could arguably be implemented without touching the constitutional text. In the wake of the Senate Reference, there is no question that the Court could find that a change in the electoral system requires a constitutional amendment that follows either the general amending formula in section 38 or the unanimous consent formula in section 41. In the Senate Reference, the Court used the idea of an underlying "constitutional architecture" to block reforms that altered the "fundamental nature and role" of the Senate. 55 As described in more detail in Part III.2 below, the Court held that reforms such as consultative elections would significantly alter the Senate's fundamental nature and role as an independent and complementary legislative body of sober second thought. 56 The Court could use a similar logic to find that electoral reform amounts to the kind of constitutional amendment that requires substantial provincial consent.
The issue addressed in this article, however, is whether it is possible to interpret the Senate Reference in such a way that the Court can remain consistent with its prior assessment that changes to the electoral system fall within the domain of Parliament. I argue that senate reform and electoral reform are distinguishable, and the Court could therefore find that Parliament can proceed with electoral reform under section 44. The next section addresses the constitutional constraints imposed by the Court on the electoral process. Parts III.2 and III.3 describe the Court's decision in the Senate Reference and explore its possible application to electoral reform.
Constitutional Constraints on the Electoral Process Prior to the Senate Reference
As I have argued elsewhere, the electoral process can be viewed as having a dual constitutional-political nature. 57 The Court has recognized this duality, finding that the electoral process is political, yet subject to certain constitutional limits. The Court has acknowledged the political dimension of the electoral system, noting that Parliament has the power to choose the design of the electoral system and the details of how the process works. Many aspects of the electoral system are governed by 
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At the same time, there is a constitutional aspect to the electoral process. The first set of constitutional constraints involves the distributional requirements for provincial representation. Sections 51 and 52 of the Constitution Act, 1867, set out the rules for the distribution of representation among the provinces. Section 51A, which is known as the Senate floor rule, provides that no province will have fewer seats in the House of Commons than it has in the Senate. Parliament has changed the distribution of seats, and the size of the House, by passing constitutionalized statutes like the Fair Representation Act.
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The second set of constitutional limits involves the right to vote. The right to vote is explicitly protected by section 3 of the Charter, which provides that every citizen has the right to vote for elections for the House of Commons or a provincial legislature and to be qualified for membership in those houses. 60 In addition, the Court has extended the right to vote beyond the act of filling out a ballot. As I have argued elsewhere, the Court has recognized a "bundle of rights" associated with the section 3 right to vote, 61 including the right to effective representation 62 and the right to meaningful participation in a democracy.
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The right to effective representation was announced by the Supreme Court in Reference re Provincial Boundaries (Saskatchewan), a case concerning the constitutionality of Saskatchewan's electoral boundaries.
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In a five to three decision, McLachlin J. (as she was then) held on behalf of the majority that the electoral boundaries did not infringe the section 3 right to vote. According to the Court, "the purpose of the right to vote enshrined in s. 3 of the Charter is not equality of voting power per se, but the right to 'effective representation'." 65 The Court has also recognized the right to "play a meaningful role" in the democratic process. This right was first described in a 1993 decision, Haig v. Canada, 66 and later elaborated at length in Figueroa v. Canada. 67 Writing for the majority in Figueroa, Iacobucci J. stated that section 3 includes not only a right to effective representation, but also "the right of each citizen to play a meaningful role in the electoral process". 68 The Court has recognized two additional democratic rights in its election law cases -the right to equal participation 69 and the right to a free and informed vote. 70 These rights appear to be derived by the Court from an overarching constitutional commitment to the principle of democracy.
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The Court has also recognized the political dimension of the electoral system. In Harper v. Canada 72 and R. v. Bryan, 73 for example, the majority judgments were highly deferential to Parliament because they saw the electoral process as being presumptively "political". In Harper, the majority asserted that the workings of the electoral system are a "political choice" and that the specific details of such political choices should be left for Parliament to determine. 74 Since Parliament has the right to "choose Canada's electoral model", it is incumbent on the Court to defer to Parliament. 75 Similarly in Bryan, the majority stated that the Court ought to take a "natural attitude of deference" with respect to election laws.
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In Figueroa, LeBel J. posited that the "government has fairly wide latitude in choosing how to design the electoral system and how to 65 Id., at para. 49.
66
Haig, supra, note 63. 67 Figueroa, supra, note 63. 68 Id., at para. 25. Harper, supra, note 69.
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Bryan, supra, note 70. 74 Harper, supra, note 69, at para. 87. 75 Id.
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Bryan, supra, note 70, at para. 9.
combine the various competing values at play." 77 The choice among various representative options "should be viewed as a matter of political and philosophical preference in which it is not this Court's role to intervene". 78 In addition, the Constitution "does not require a particular kind of democratic electoral system, whether it is one that emphasizes proportionality and the individual aspects of participation or one that places more emphasis on centrism and aggregation, to be frozen in place". 79 Justice Iacobucci similarly noted that "The Charter aside, the choice among electoral systems, is as LeBel J. states, a political oneand not one in which the Court should involve itself." 80 In addition, he noted that "the Charter is entirely neutral as to the type of electoral system in which the right to vote or to run for office is exercised." 81 The purpose of section 3 is "to protect the right of each citizen to play a meaningful role in the electoral process, whatever that process might be".
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The idea that the Constitution does not require a particular electoral system was confirmed in a recent Quebec Court of Appeals decision, which held that the FPTP system is not unconstitutional. 83 In Gibb v. Attorney General of Quebec, the court held that while the electoral system can be challenged in the courts if it violates constitutional rights, the FPTP electoral system does not violate the right to vote, the right to equality, nor the right to effective representation. 84 Following past Supreme Court precedents, including Figueroa, the court stated that the "Constitution does not require a particular electoral system".
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To summarize, a change from one electoral system to another would likely require a constitutional amendment. Given various statements by the Court, however, Parliament could undertake to change the electoral system unilaterally under section 44, subject to the constitutional limits described above. Most electoral reform options would satisfy these constitutional limits in that they would provide effective representation and meaningful participation, in addition to adhering to the distributional 77 Figueroa, supra, note 63, at para. 158. 78 Id., at para. 161. 79 Id.
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Id., at para. 81. 81 Id., at para. 37. 82 Id., at para. 37. Id., at para. 29. 85 Id., at para. 36. 
The Senate Reference
In the Senate Reference, the Supreme Court considered the constitutionality of the government's proposal to unilaterally reform various aspects of the Senate. 86 The Court rejected the government's position, holding that consultative elections and senatorial term limits could only be implemented by following the "7/50 rule". The "7/50 rule", which is found in section 38 of the Constitution Act, 1982, requires the consent of the Senate, the House of Commons, and the legislative assemblies of at least seven provinces representing half the population of all the provinces. The abolition of the Senate would require the unanimous consent of Parliament and all the provinces. The wealth and property qualifications of Senators could be repealed in part by Parliament, although a full repeal would require the consent of the Quebec legislature.
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Central to the Court's opinion was the idea that the Constitution has an "internal architecture" or "basic constitutional structure". 88 The Constitution does not simply comprise the constitutional text itself; it must also be understood by reference to previous constitutional cases and the historical context. 89 The concept of the Constitution's "internal architecture" proved to be of crucial importance since it served as a bar to changes in constitutional practices that do not result from changes to the constitutional text. That is, the Constitution can be amended through changes to its architecture even though the text of the Constitution is left untouched. Senate Reference, supra, note 1, at para. 86. 88 Id., at para. 26 (citing Secession Reference, supra, note 71, at para. 50). 89 Id., at para. 25. 90 
Id.
For this reason, the Court concluded that holding consultative elections for Senate seats would amount to a constitutional amendment even though the proposal did not contemplate a change to the formal text of the Constitution. To determine whether or not a particular proposed change amounted to a constitutional amendment, the Court examined whether or not the reform in question would alter the "fundamental nature and role" of the institution. 91 For the Court, the Senate's fundamental nature and role is that it is a "complementary legislative body of sober second thought".
92
The Court referred to its decision in the Upper House Reference for the idea that the Senate was intended to be "a thoroughly independent body which could canvass dispassionately the measures of the House of Commons". 93 The Senate was designed to be independent from the electoral process.
94 By being appointed, Senators would not have to consider the short-term political objectives that carry weight in an elected arena. 95 In addition, the Senate was meant to be a "complementary legislative body", rather than a "perennial rival of the House of Commons in the legislative process". 96 By design, Senators did not have a "popular mandate -they would not have the expectations and legitimacy that stem from popular election."
97 Consultative elections would bestow democratic legitimacy on the Senate and would thereby enable it to systematically block the legislation of the House of Commons. 98 The Senate, however, was not designed to be a systematic obstacle to legislation. 99 The Court concluded that as a result of consultative elections, the "Senate's fundamental nature and role as a complementary legislative body of sober second thought would be significantly altered".
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The Court also determined that the "7/50 rule" (the general amending procedure in section 38) was the default procedure for constitutional amendment. The other procedures for constitutional amendment in Part V were all exceptions to the general procedure. According to the Court, the general amending formula is based on the idea that "substantial provincial 91 Id., at paras. 48-63. 92 Id. Id., at para. 57. 95 Id.
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Id.
"strength and composition of provincial delegations in the House of Commons could shift dramatically under a reformed electoral system". 
Is Electoral Reform Analogous to Senate Reform?
Although the Court could undoubtedly find that electoral reform requires provincial consent, it is also possible for the Court to interpret the Senate Reference in such a way that would permit Parliament to engage in unilateral electoral reform. The argument is that because electoral reform can be distinguished from senate reform, it does not require a constitutional amendment involving provincial consent. As such, electoral reform could be treated like Parliament's unilateral decision to expand the size of the House in the Fair Representation Act. This analysis is supported by the Court's pre-Senate Reference cases, which consistently found that the choice of electoral model lay with Parliament, and that the particular model of the electoral system was not itself determined or set by the Constitution.
(a) Constitutional Provisions
As a start, there are notable differences in the way that the Constitution treats the Senate and the electoral system, respectively. There are a number of provisions in the Constitution Acts, 1867 and 1982, which pertain to the Senate. In the Constitution Act, 1867, the following provisions reference the Senate and/or Senators: sections 17, 18, 21, 22, 23, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 39, and 51A. In the Constitution Act, 1982, the following provisions reference the Senate and/or Senators: sections 38, 41, 42, and 44. By contrast, there is much less reference to the electoral model in the Constitution. The FPTP system is not explicitly mentioned, although there are references to electoral districts. This difference in constitutional treatment reflects the fact that the Senate was indispensable to the creation of the constitutional order in a way that the electoral system was not.
To the extent there is a reference to the electoral system in the Constitution, the provision suggests that Parliament has the power to change it. Section 40 of the Constitution Act, 1867, provides in part that "Until the Parliament of Canada otherwise provides, Ontario, Quebec, Nova Scotia, and New Brunswick shall, for the Purposes of the Election of Members to serve in the House of Commons, be divided into electoral districts as follows: ... ." Section 41 also provides that all election laws in the provinces shall apply to the election of members to serve in the House for those same provinces " [u] ntil the Parliament of Canada otherwise provides." Although these sections are spent, they suggest that Parliament has the prerogative to make changes to the electoral system. Section 40 also provides that each electoral district is "entitled to return One Member" for Ontario, Quebec and New Brunswick. All electoral districts in Nova Scotia are entitled to return one member with the exception of the "County of Halifax [which] shall be entitled to return Two Members". Yaakov Roth and Jonathan Roth suggest that this provision might be interpreted to mean that electoral districts are bound to only have one representative, 110 in which case the MMP system would not be permitted. However, the provision also begins with the statement "Until the Parliament of Canada otherwise provides", which suggests that the entirety of section 40, including the requirement that each district return one member, could be changed by Parliament unilaterally.
Another possible argument is that the preamble of the Constitution prohibits electoral reform. Yaakov Roth and Jonathan Roth argue that the "core structure of our electoral system is constitutionally entrenched" because the Founders adopted a "Constitution similar in principle to that of the United Kingdom" as provided in the preamble. 111 The U.K. House of Commons, they argue, has used first past the post for hundreds of years, and the Canadian House of Commons has done so since the country's inception. In response, Denis Pilon argues that in 1867 the United Kingdom used multi-member ridings, and other kinds of methods including the semi-proportional limited vote. 112 For this reason, the preamble should not be used to prohibit electoral reform undertaken by Parliament.
The language pertaining to constitutional amendment in the Constitution Act, 1982 also suggests a difference between electoral reform and Senate reform. Id.
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Denis Pilon, "You can't hide behind the Constitution to spare us electoral reform" National Post (February 1, 2016) online: National Post <http://news.nationalpost.com/full-comment/dennispilon-you-cant-hide-behind-the-constitution>.
